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(8) Tenant chargeable with cost of legal 
actions regardless of outcome. Agreement 
by the tenant to pay attorney’s fees or 
other legal costs even if the tenant 
wins in a court proceeding by the 
owner against the tenant. The tenant, 
however, may be obligated to pay costs 
if the tenant loses. 

(c) Termination of tenancy. An owner 
may not terminate the tenancy or 
refuse to renew the lease of a tenant of 
rental housing assisted with HOME 
funds except for serious or repeated 
violation of the terms and conditions 
of the lease; for violation of applicable 
Federal, State, or local law; for com-
pletion of the tenancy period for tran-
sitional housing; or for other good 
cause. To terminate or refuse to renew 
tenancy, the owner must serve written 
notice upon the tenant specifying the 
grounds for the action at least 30 days 
before the termination of tenancy. 

(d) Tenant selection. An owner of rent-
al housing assisted with HOME funds 
must adopt written tenant selection 
policies and criteria that: 

(1) Are consistent with the purpose of 
providing housing for very low-income 
and low-income families; 

(2) Are reasonably related to program 
eligibility and the applicants’ ability 
to perform the obligations of the lease; 

(3) Provide for the selection of ten-
ants from a written waiting list in the 
chronological order of their applica-
tion, insofar as is practicable; and 

(4) Give prompt written notification 
to any rejected applicant of the 
grounds for any rejection. 

[61 FR 48750, Sept. 16, 1996, as amended at 67 
FR 61756, Oct. 1, 2002] 

§ 92.254 Qualification as affordable 
housing: Homeownership. 

(a) Acquisition with or without rehabili-
tation. Housing that is for acquisition 
by a family must meet the afford-
ability requirements of this paragraph 
(a). 

(1) The housing must be single family 
housing. 

(2) The housing must be modest hous-
ing as follows: 

(i) In the case of acquisition of newly 
constructed housing or standard hous-
ing, the housing has a purchase price 
for the type of single family housing 
that does not exceed 95 percent of the 

median purchase price for the area, as 
described in paragraph (a)(2)(iii) of this 
section. 

(ii) In the case of acquisition with re-
habilitation, the housing has an esti-
mated value after rehabilitation that 
does not exceed 95 percent of the me-
dian purchase price for the area, de-
scribed in paragraph (a)(2)(iii) of this 
section. 

(iii) If a participating jurisdiction in-
tends to use HOME funds for home-
buyer assistance or for rehabilitation 
of owner-occupied single-family prop-
erties, the participating jurisdiction 
may use the Single Family Mortgage 
Limits under Section 203(b) of the Na-
tional Housing Act (12 U.S.C. 1709(b)) 
(which may be obtained from the HUD 
Field Office) or it may determine 95 
percent of the median area purchase 
price for single family housing in the 
jurisdiction, as follows. The partici-
pating jurisdiction must set forth the 
price for different types of single fam-
ily housing for the jurisdiction. The 95 
percent of median area purchase price 
must be established in accordance with 
a market analysis which ensured that a 
sufficient number of recent housing 
sales are included in the survey. Sales 
must cover the requisite number of 
months based on volume: For 500 or 
more sales per month, a one-month re-
porting period; for 250 through 499 sales 
per month, a two-month reporting pe-
riod; for less than 250 sales per month, 
at least a three-month reporting pe-
riod. The data must be listed in ascend-
ing order of sales price. The address of 
the listed properties must include the 
location within the participating juris-
diction. Lot, square and subdivision 
data may be substituted for the street 
address. The housing sales data must 
reflect all, or nearly all, of the one- 
family house sales in the entire par-
ticipating jurisdiction. To determine 
the median, take the middle sale on 
the list if an odd number of sales and if 
an even number, take the higher of the 
middle numbers and consider it the me-
dian. After identifying the median 
sales price, the amount should be mul-
tiplied by .95 to determine the 95 per-
cent of the median area purchase price. 
This information must be submitted to 
the HUD Field Office for review. 
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(3) The housing must be acquired by 
a homebuyer whose family qualifies as 
a low-income family and the housing 
must be the principal residence of the 
family throughout the period described 
in paragraph (a)(4) of this section. 

(4) Periods of affordability. The HOME- 
assisted housing must meet the afford-
ability requirements for not less than 
the applicable period specified in the 
following table, beginning after project 
completion. The per unit amount of 
HOME funds and the affordability pe-
riod that they trigger are described 
more fully in paragraphs (a)(5)(i) (re-
sale) and (ii) (recapture) of this sec-
tion. 

Homeownership assistance HOME 
amount per-unit 

Minimum period of 
affordability in 

years 

Under $15,000 ....................................... 5 
$15,000 to $40,000 ............................... 10 
Over $40,000 ......................................... 15 

(5) Resale and recapture. To ensure af-
fordability, the participating jurisdic-
tion must impose either resale or re-
capture requirements, at its option. 
The participating jurisdiction must es-
tablish the resale or recapture require-
ments that comply with the standards 
of this section and set forth the re-
quirements in its consolidated plan. 
HUD must determine that they are ap-
propriate. 

(i) Resale. Resale requirements must 
ensure, if the housing does not con-
tinue to be the principal residence of 
the family for the duration of the pe-
riod of affordability, that the housing 
is made available for subsequent pur-
chase only to a buyer whose family 
qualifies as a low-income family and 
will use the property as its principal 
residence. The resale requirement must 
also ensure that the price at resale pro-
vides the original HOME-assisted 
owner a fair return on investment (in-
cluding the homeowner’s investment 
and any capital improvement) and en-
sure that the housing will remain af-
fordable to a reasonable range of low- 
income homebuyers. The period of af-
fordability is based on the total 
amount of HOME funds invested in the 
housing. 

(A) Except as provided in paragraph 
(a)(5)(i)(B) of this section, deed restric-
tions, covenants running with the land, 

or other similar mechanisms must be 
used as the mechanism to impose the 
resale requirements. The affordability 
restrictions may terminate upon occur-
rence of any of the following termi-
nation events: foreclosure, transfer in 
lieu of foreclosure or assignment of an 
FHA insured mortgage to HUD. The 
participating jurisdiction may use pur-
chase options, rights of first refusal or 
other preemptive rights to purchase 
the housing before foreclosure to pre-
serve affordability. The affordability 
restrictions shall be revived according 
to the original terms if, during the 
original affordability period, the owner 
of record before the termination event, 
obtains an ownership interest in the 
housing. 

(B) Certain housing may be presumed 
to meet the resale restrictions (i.e., the 
housing will be available and afford-
able to a reasonable range of low-in-
come homebuyers; a low-income home-
buyer will occupy the housing as the 
family’s principal residence; and the 
original owner will be afforded a fair 
return on investment) during the pe-
riod of affordability without the impo-
sition of enforcement mechanisms by 
the participating jurisdiction. The pre-
sumption must be based upon a market 
analysis of the neighborhood in which 
the housing is located. The market 
analysis must include an evaluation of 
the location and characteristics of the 
housing and residents in the neighbor-
hood (e.g., sale prices, age and amen-
ities of the housing stock, incomes of 
residents, percentage of owner-occu-
pants) in relation to housing and in-
comes in the housing market area. An 
analysis of the current and projected 
incomes of neighborhood residents for 
an average period of affordability for 
homebuyers in the neighborhood must 
support the conclusion that a reason-
able range of low-income families will 
continue to qualify for mortgage fi-
nancing. For example, an analysis 
shows that the housing is modestly 
priced within the housing market area 
and that families with incomes of 65% 
to 80% of area median can afford 
monthly payments under average FHA 
terms without other government as-
sistance and housing will remain af-
fordable at least during the next five to 
seven years compared to other housing 

VerDate Mar<15>2010 10:07 Apr 29, 2010 Jkt 220077 PO 00000 Frm 00611 Fmt 8010 Sfmt 8010 Y:\SGML\220077.XXX 220077er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



602 

24 CFR Subtitle A (4–1–10 Edition) § 92.254 

in the market area; the size and amen-
ities of the housing are modest and 
substantial rehabilitation will not sig-
nificantly increase the market value; 
the neighborhood has housing that is 
not currently owned by the occupants, 
but the participating jurisdiction is en-
couraging homeownership in the neigh-
borhood by providing homeownership 
assistance and by making improve-
ments to the streets, sidewalks, and 
other public facilities and services. If a 
participating jurisdiction in preparing 
a neighborhood revitalization strategy 
under § 91.215(e)(2) of its consolidated 
plan or Empowerment Zone or Enter-
prise Community application under 24 
CFR part 597 has incorporated the type 
of market data described above, that 
submission may serve as the required 
analysis under this section. If the par-
ticipating jurisdiction continues to 
provide homeownership assistance for 
housing in the neighborhood, it must 
periodically update the market anal-
ysis to verify the original presumption 
of continued affordability. 

(ii) Recapture. Recapture provisions 
must ensure that the participating ju-
risdiction recoups all or a portion of 
the HOME assistance to the home-
buyers, if the housing does not con-
tinue to be the principal residence of 
the family for the duration of the pe-
riod of affordability. The participating 
jurisdiction may structure its recap-
ture provisions based on its program 
design and market conditions. The pe-
riod of affordability is based upon the 
total amount of HOME funds subject to 
recapture described in paragraph 
(a)(5)(ii)(A)(5) of this section. 

(A) The following options for recap-
ture requirements are acceptable to 

HUD. The participating jurisdiction 
may adopt, modify or develop its own 
recapture requirements for HUD ap-
proval. In establishing its recapture re-
quirements, the participating jurisdic-
tion is subject to the limitation that 
when the recapture requirement is 
triggered by a sale (voluntary or invol-
untary) of the housing unit, the 
amount recaptured cannot exceed the 
net proceeds, if any. The net proceeds 
are the sales price minus superior loan 
repayment (other than HOME funds) 
and any closing costs. 

(1) Recapture entire amount. The par-
ticipating jurisdiction may recapture 
the entire amount of the HOME invest-
ment from the homeowner. 

(2) Reduction during affordability pe-
riod. The participating jurisdiction 
may reduce the HOME investment 
amount to be recaptured on a prorata 
basis for the time the homeowner has 
owned and occupied the housing meas-
ured against the required affordability 
period. 

(3) Shared net proceeds. If the net pro-
ceeds are not sufficient to recapture 
the full HOME investment (or a re-
duced amount as provided for in para-
graph (a)(5)(ii)(A)(2) of this section) 
plus enable the homeowner to recover 
the amount of the homeowner’s down-
payment and any capital improvement 
investment made by the owner since 
purchase, the participating jurisdiction 
may share the net proceeds. The net 
proceeds are the sales price minus loan 
repayment (other than HOME funds) 
and closing costs. The net proceeds 
may be divided proportionally as set 
forth in the following mathematical 
formulas: 

HOME investment

HOME investment eowner investment
Net proceeds HOMEamount to be recaptured

homeowner investment

HOME investment eowner investment
Net proceeds amount to eowner

+
× =

+
× =

hom

hom
hom

(4) Owner investment returned first. 
The participating jurisdiction may per-
mit the homebuyer to recover the 
homebuyer’s entire investment (down-
payment and capital improvements 

made by the owner since purchase) be-
fore recapturing the HOME invest-
ment. 
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(5) Amount subject to recapture. The 
HOME investment that is subject to re-
capture is based on the amount of 
HOME assistance that enabled the 
homebuyer to buy the dwelling unit. 
This includes any HOME assistance 
that reduced the purchase price from 
fair market value to an affordable 
price, but excludes the amount between 
the cost of producing the unit and the 
market value of the property (i.e., the 
development subsidy). The recaptured 
funds must be used to carry out HOME- 
eligible activities in accordance with 
the requirements of this part. If the 
HOME assistance is only used for the 
development subsidy and therefore not 
subject to recapture, the resale option 
must be used. 

(6) Special considerations for single- 
family properties with more than one 
unit. If the HOME funds are only used 
to assist a low-income homebuyer to 
acquire one unit in single-family hous-
ing containing more than one unit and 
the assisted unit will be the principal 
residence of the homebuyer, the afford-
ability requirements of this section 
apply only to the assisted unit. If 
HOME funds are also used to assist the 
low-income homebuyer to acquire one 
or more of the rental units in the sin-
gle-family housing, the affordability 
requirements of § 92.252 apply to as-
sisted rental units, except that the par-
ticipating jurisdiction may impose re-
sale or recapture restrictions on all as-
sisted units (owner-occupied and rental 
units) in the single family housing. If 
resale restrictions are used, the afford-
ability requirements on all assisted 
units continue for the period of afford-
ability. If recapture restrictions are 
used, the affordability requirements on 
the assisted rental units may be termi-
nated, at the discretion of the partici-
pating jurisdiction, upon recapture of 
the HOME investment. (If HOME funds 
are used to assist only the rental units 
in such a property then the require-
ments of § 92.252 would apply and the 
owner-occupied unit would not be sub-
ject to the income targeting or afford-
ability provisions of § 92.254.) 

(7) Lease-purchase. HOME funds may 
be used to assist homebuyers through 
lease-purchase programs for existing 
housing and for housing to be con-
structed. The housing must be pur-

chased by a homebuyer within 36 
months of signing the lease’purchase 
agreement. The homebuyer must qual-
ify as a low-income family at the time 
the lease-purchase agreement is signed. 
If HOME funds are used to acquire 
housing that will be resold to a home-
buyer through a lease-purchase pro-
gram, the HOME affordability require-
ments for rental housing in § 92.252 
shall apply if the housing is not trans-
ferred to a homebuyer within forty-two 
months after project completion. 

(8) Contract to purchase. If HOME 
funds are used to assist a homebuyer 
who has entered into a contract to pur-
chase housing to be constructed, the 
homebuyer must qualify as a low-in-
come family at the time the contract is 
signed. 

(9) Preserving affordability of housing 
that was previously assisted with HOME 
funds. 

(i) To preserve the affordability of 
HOME-assisted housing a participating 
jurisdiction may use additional HOME 
funds for the following costs: 

(A) The cost to acquire the housing 
through a purchase option, right of 
first refusal, or other preemptive right 
before foreclosure, or at the foreclosure 
sale. (The foreclosure costs to acquire 
housing with a HOME loan in default 
are eligible. However, HOME funds may 
not be used to repay a loan made with 
HOME funds.) 

(B) The cost to undertake any nec-
essary rehabilitation for the housing 
acquired. 

(C) The cost of owning/holding the 
housing pending resale to another 
homebuyer. 

(D) The cost to assist another home-
buyer in purchasing the housing. 

(ii) When a participating jurisdiction 
uses HOME funds to preserve the af-
fordability of such housing, the addi-
tional investment must be treated as 
an amendment to the original project. 
The housing must be sold to a new eli-
gible homebuyer in accordance with 
the requirements of § 92.254(a) within a 
reasonable period of time. 

(iii) The total amount of the original 
and additional HOME assistance may 
not exceed the maximum per unit sub-
sidy amount established under § 92.250. 
Alternatively to charging the cost to 
the HOME program under § 92.206, the 
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participating jurisdiction may charge 
the cost to the HOME program under 
§ 92.207 as a reasonable administrative 
cost of its HOME program, so that the 
additional HOME funds for the housing 
are not subject to the maximum per- 
unit subsidy amount. To the extent ad-
ministrative funds are used, they may 
be reimbursed, in whole or in part, 
when the housing is sold to a new eligi-
ble homebuyer. 

(b) Rehabilitation not involving acquisi-
tion. Housing that is currently owned 
by a family qualifies as affordable 
housing only if: 

(1) The estimated value of the prop-
erty, after rehabilitation, does not ex-
ceed 95 percent of the median purchase 
price for the area, described in para-
graph (a)(2)(iii) of this section; and 

(2) The housing is the principal resi-
dence of an owner whose family quali-
fies as a low-income family at the time 
HOME funds are committed to the 
housing. 

(c) Ownership interest. The ownership 
in the housing assisted under this sec-
tion must meet the definition of 
‘‘homeownership’’ in § 92.2. 

(d) New construction without acquisi-
tion. Newly constructed housing that is 
built on property currently owned by a 
family which will occupy the housing 
upon completion, qualifies as afford-
able housing if it meets the require-
ments under paragraph (a) of this sec-
tion. 

[61 FR 48750, Sept. 16, 1996, as amended at 67 
FR 61756, Oct. 1, 2002; 68 FR 10161, Mar. 4, 
2003; 69 FR 16766, Mar. 30, 2004; 69 FR 68052, 
Nov. 22, 2004; 72 FR 16685, Apr. 4, 2007] 

§ 92.255 Converting rental units to 
homeownership units for existing 
tenants. 

The participating jurisdiction may 
permit the owner of HOME-assisted 
rental units to convert the rental units 
to homeownership units by selling, do-
nating, or otherwise conveying the 
units to the existing tenants to enable 
the tenants to become homeowners in 
accordance with the requirements of 
§ 92.254. If no additional HOME funds 
are used to enable the tenants to be-
come homeowners, the homeownership 
units are subject to a minimum period 
of affordability equal to the remaining 
affordable period if the units continued 

as rental units. If additional HOME 
funds are used to directly assist the 
tenants to become homeowners, the 
minimum period of affordability is the 
affordability period under § 92.254(a)(4), 
based on the amount of direct home-
ownership assistance provided. 

§ 92.256 [Reserved] 

§ 92.257 Faith-based activities. 

(a) Organizations that are religious 
or faith-based are eligible, on the same 
basis as any other organization, to par-
ticipate in the HOME program. Neither 
the Federal government nor a State or 
local government receiving funds under 
HOME programs shall discriminate 
against an organization on the basis of 
the organization’s religious character 
or affiliation. 

(b) Organizations that are directly 
funded under the HOME program may 
not engage in inherently religious ac-
tivities, such as worship, religious in-
struction, or proselytization, as part of 
the assistance funded under this part. 
If an organization conducts such ac-
tivities, the activities must be offered 
separately, in time or location, from 
the assistance funded under this part, 
and participation must be voluntary 
for the beneficiaries of the assistance 
provided. 

(c) A religious organization that par-
ticipates in the HOME program will re-
tain its independence from Federal, 
State, and local governments, and may 
continue to carry out its mission, in-
cluding the definition, practice, and ex-
pression of its religious beliefs, pro-
vided that it does not use direct HOME 
funds to support any inherently reli-
gious activities, such as worship, reli-
gious instruction, or proselytization. 
Among other things, faith-based orga-
nizations may use space in their facili-
ties, without removing religious art, 
icons, scriptures, or other religious 
symbols. In addition, a HOME-funded 
religious organization retains its au-
thority over its internal governance, 
and it may retain religious terms in its 
organization’s name, select its board 
members on a religious basis, and in-
clude religious references in its organi-
zation’s mission statements and other 
governing documents. 
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